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Cl&ttd AdtmmUtraU>r,%-c., vs, the New York and
balm Mmihmmi Comtpmnp*.Inobaham, P.
hi* action la to recover damages for the death of a
MM, produced by the earalaaanaas of peraoaa in the
uIot of the defendants. The action ia brought
¦dor the statute of 1847. The child waa six or
ilea years of age, living in the neighborhood of
ie accident. She waa taken to the hospital, and
*d before night. The evidence shows that the car

driven faater than ordinary; that immediatelyweeding the aocident the driver of the car waa
oking in a direction different from that in which
s waa going, and that if he had noticed the child
hen the witnesses did, the accident might hiive
ion avoided. Evidence on the part of the defence
aa offered to explain or excuae any apparent neg-
gence on the part of the driver. The evidence on
lie branch of the ease was to some extent contra-
ictovy, and waa anbinitted by the Judge to the jury
r their deoiaion, with proper instructions as to
10 effect of negligence on the part of the driver, as
ell as on the part of the child. In regard to the
ifMdants, there can be no doubt that the decision
tbejnry aa to the negligence of the driver ia oon-
naive upon that point. In regard to the child,

I tnlnk the tame rule must be recognised.
j are cases where permitting a veryyoung child

be in tho Ktreeta without an attendant ia of
self evidence of negligence sufficient to defeat an
JJon of this kind; but these canes are of children
Qch younger than this one; and although there
,j be negligence in permitting such a child to be
.ne in tne streets of a city, unattended, still, at
tr age, I am not prepared to say that. t& matter o(
w, such negligence ia to be presumed. On the
ntrary, I think it ia properly to be left to the jory
say whether, nnder the pcculbr clrcnmstancea of

ss

n case, a ccna penmtwa to go through the
reete at such an age wan or wan not poaees-ed of
fflc irnt judgment and discretion to avoid ordinarycidento, to which she might be exposed in cror
j) the streets of the city. The defendants i* .<!
' ft nonsuit on this ground, and also for .' -*oveu

evidence of any pecuniary damage, wK -ae want
u denied. The motion was proper!' :'10,h .°""Q
negligence, because that was p "J.
rs ana as to the want of pi" ; question tor the

use, at any rate, there migK *»' of. be-
hetiier the jury might r * be nominal damages,

¦roof of damage, w& K°1Te m?.' without actual
Mirfc of this mv be considered on anotheriisLsr v a <«>.i«. . «¦""» «
front of tl»' whether there were auy guards

hich the * J car> w'1'c'1 was admitted, and to
.efendauts' counsel excepted. Where

V'ju, ->n was the negligence of the defendants
cir servant*, it certainly was admissible to

ire whether the construction of the car was
..ch aa to tend to occasion the accident. If the
ir had bo brakes by which it could be stopped,
might be ahown as evidenoe of carelessness. If

^liad no guards, and if the use of guards
ould have prevented it, such evidence was pro-
Nrly laid before the jury for their considration.
" in said i hut the complaint d!l not warrant such
Inquiry, but the c<«mpHint did charge the negii-

_uioe cithor on the defendant* or their agents; and
Mio»igli that negligence, as proven, mainly con-
Mtcd in the acta of the driver, still there was ample
n under that charge to add any facts of negli-
ceou the part of the defendants iii the construc-
of their car«, which would have aide 1 in mnsing
i itjury. The third point of the defendants is,

bat the Judge erred in charging the jury "that the
daintifi' could recover whatever pecuniary loss the
text of kin (the mother) may be supposed to incur
d consequence of the loss of the child." This waa

Kdificd by adding, that the jury were to give what
y should deem fair and jui.t with reference to the

. euniary injury resulting from the death. The
Jge tleo excluded aU'considerations arising from
aafteringa of the child, or the anguish of the

tarent, and conlined the rule of damages exclu-
Jvely o indemnitication for a pecuniary loss. The
i under which the reoovery in this action is
ight, are Ben. 1847, p. 575, and Sep. 1849, p. 388.
iyprovide that the action maybe maintained
damages recovered whenever a case occurs

which, if death had not ensued, the injured
iarty could have maintained an action. The
rlnuiple of liability by this section is made the
»e aa if the injured party had survived aoci-
eat, and had brought an action for tbo rc-
wvery of damages for such injury. In such an

on by the it mred party it would not for a mo-
it be pretended that it would be necessary for a
.very to show that any actual peenniary loss

ihould be proven. On the contrary, the mere proof* the injury, nnd that it waa OOOMMBAd by the de-
idants'negligence, would bo sufficient to sustain
verdict for such damaged as a jury might award,

second section of tiie statute, as amended, limits
recovery to ?¦'.,0<!0, and provide* " that the jury
rgive such damages aa tiu-y may deem a fair and
compensation with reference to the pecuniary

juries resulting from inch death, to the wife and
t of kin of the decease*! person." I oannot sup-
i that the Legislature intended to conSue the
Ages in such case to proof of actual pecuniary
. Bach a supposition would render the law nu¬

gatory. The statute was intended to give damages
prospective losses, and not for what oould be
ven; and to require proof of such lo^s would be

perely to obtain the opinion of witnesses in such a
¦estion. instead of the opinion.of a Jud?^. I am
f the opinion that such was not the intent of the
(state, but that the rule in the act is given to the
uy to guide them after they havo before them the
iKUMUaCM of the accident, the condition, reta-
ionship, and dependence of the parties, their abilityHid meana ofsupport to be derived from the deceased,
fif any,) and other facts of this nature, in forming
Bdr opinion of what the pecuniary loss of the next
11 bin is under ai.ch circumstances. When the
ladge ave them the words of the statute as the

of danlamige, he certainly did not err, and when
told them that the damages were to be what the
ber may be Bnppoacd to incur by the deatu of
child, he only told them that the damages were
be a sum which, in theif opinion, would be the
aniary lose of the next of kin. Any other con-
ictk>n would entirely destroy the intent of the

tatute, which waa to give to the next of kin a
ight of action for an iniury, which the injured uer-
m would have had, had uot the injury resulted in
er death. And we cannot accept any other con-
shttion as to the policy of this law. than that it was
'.ended to compel persons and corporations engag-in a business which endangered the lives ^f the

citizens, to be more careful than had been the cu e
ere its pfrsage, and by affording a redress for
b injuries, which did not exist before, to punishhem for their negligence. Such an intent Is evi-

MBced by the 2d section of the act of 184'J, which
filets upon the guilty aRcnt or seivantof a com-
»ny, punishment for the same offence for which

Damages may be recovered. In the construction
»f acta passed evidently with the intent of re¬
pairing from railroad corporations, as well as others,
ore care in regard to the lives of travellers and
!rs»ins passing through the streets aud highways,Is not the duty of courts to adopt views which
»uld tend to render euch acta nugatory and enable

rjolators of them to escape with impunity, as was so."ift«n the ease before this statute was enacted, but
'¦ contrary, to give the statute effect by Adopt-£tbe evident intent with which it was passed, and

ling those who negligently destroy the lives of
bird persons responsible for the consequences of
uth negligence But it ia said that the damages are
xeessive. The amount awarded by theJury was
>1,340. A slight excess in the amount under eirenm-
itauces of the kind which give rise to snch an action
louiu not juKtily a reversal of the judgment, and
Leie tie amount la resting mainly iu the discretion
the jury, although they have awarded a sum
ter than the court mi^Lt hare granted if the case
been tried without a jury, such an excess docs

i warrant a new trial. The jury have intended to
an ample compensation for the loss, still al-

"uph the amount of the verdict is large, It doe*
t a(R>rd evidence of prejudice, or partiality, or cor-

option, and if not, there is no ground for grantingnew trial because the damages are large. My con-rasion is that the judgment should be affirmed.*oopni;pr, J..-The evidence relating to tiie con-tructhm of the car, to which objection was made on
¦ la! in this race, was, I think, admissiblo npon thismd, (even conceding that upon a strict oon-M-tW.n of the complaint herein the plaintiflf waiufined to iireof of negligence of the driver iu thenagrment thereof,) viz.:.What wonld be prudentid careful In the management and driving of atil constructed <ar, amply provided with brakesby which it could be stopped in dne time, and with
uanl* to pt» vent injury to persons in case of aocl-
er.t. might be very imprudent, careless, and eve.ileek less in driving a cat ill provided with brake*}rd ^uardt. A'. i e-pccial!y in the streets of a city,rhere numbers et c con: tantly crossing and re-croas-
r.ff, a car of the latter de^ ription should bo drivenei.W> mere sir wly and cautiously. In respect to theLie or drmages m a case like the present, I am nottii fed that the latitude given to the Jury in the'

«rpe in the prcMint case Is warranted by the true
^tnn tirnof the statute under which the suit la[fought.although the words of the statute werefated to the Jury, tbey seem at the same time to
y* been authorized to indulge somewhatfly in considering what damages the mother[may be supposed to incur ; (1) and I think itV no mean* clear that.when the death of[child of six years of age Is contemplated solely1th reference to the ]>ecunisry Injury resultingm such death to the next of kin''.it can be saialat sneji a death has occasioned any damage; and

t M in the present case, the mother,ho V«« the only next of kin, had contracted a se-|nj«yrinn. 't is not ensy to perceive that theath of lier yonne and dependent ofT-pring could¦asion pecn, iary lo^ to Iter beyond, perhaps, theense of mcdicfu &tte*idance and burial expense*,orne by her. The construction of tho statute instion is not clear upon this subject. It has beenpposed l>y some to have been only Intended for
r mdfaittity of those wliosc jvlatlpuii to the per-

wen saeh thai he or they had Usgilright

present, whnt it causea the death of * cbiid of ten¬
der years and jet in a state of dependence. I am,
however, under (he circumstances, and especially
after three trials, (In two of which the jury failed to
agree,) disposed to concur with my brethren in af¬
firming the judgment, leaving the defendants, If so
advised, to prosecute their appeal and obtain a con¬
struction of the statute in question from the Court
of last resort.
Judge Gierke dissented. _ .

Ogdtn v*. Sanderson, tt al..In<I*AHAJI, F. J..
This aotion is against a surety for rent No copy of
the lease is furnished to the Court, by whicn we
can ascertain the terms of it; and the only informa¬
tion we have of the conditions is the statement of
the counsel that the lea><e contained a clause pro¬
viding that the rent should cease till the buildings
were rebuilt, if tbey were destroyed by fire. The
evidence shows th.it the building was destroyed by
fire on the 24th June. Supposing this statement of
the condition of the lease to be true, the rent ceased
on that day, and the landlord was entitled to re¬
cover for the rent from the 1st of May to the 24th of
June, payable on the quarter day, 1st of August.An eviction and a surrender are both set up in the
answer, by way of defence to the claim for the Au-

fust quarter, and part of the November quarter,'o surrender is proven; a proposed surrender wastalked of, but not executed, and this lease c*\_,iaonly be surrendered by writing or by on*1- ,law. Nor do I think the evident
finding of an eviction; the re*' j* ^
mence until the premises »*.,n<V° ^im¬precisetems rebuilt, ?, bat the

ished »> -° contradict hia testimony. If not fln-
WIW

' .»ie rent for the quarter ending 1st November
^ iiot payable, and neither Phelps nor &iuder.<mn
.as liable on that quarter lor anything. Jennings
appears to have been negotiating for a lease at the
same time that Phelps was negotiating for a surren¬

der, and he obtained possession of tire key at a time
when all were present, and it may he presumed, with
their assent; all these negotiations, however, appea
to have failed. An eviction of the tenant is au in
terference with his possession of the premises, or
some part of it, by which he is deprived of the us
of it without his assent; bwt where the tenant i

Sresent at the negotiation for the premises, and
oes not object, but at tbe same time is proposing

a surrender, a possession under such circumstances
and particularly before the building was finished,
could hardly be considered an eviction. But even
admitting that for tb« time during the occupation
of the premises by Jennings, Phelps is to be con¬
sidered as evicted by the landlord, such eviction
only suspends the rent during the continuance of
the eviction. The evidence shows that Jennings
has been removed from the premises, and that they
are unoccupied, and consequently that the evic¬
tion is at an end. The plaintiff's right to
the rent up to June 24 appears, therefore, to be a
valid one, and I think should have been allowed
on the trial. The defendant urges that the transac¬
tion between Phelps and Ogden amounted to a sur¬
render. There is not evidence to warrant such a

conclusion; but if it were proved that there was a

legal surrender, still that would not affect the plain¬
tiff's claim for the rent of the portion of the quarter
previous to the lire. It is said that such a surrender
was an alteration of the contract, by which,the sure¬
ty was discharged. It is a sufficient answer to this
objection to say that no legal alteration of the con¬
tract could be made, except in writing, and the pro-
?>oted alteration was never completed by the signa-
Vtof the landlord to the surrender or liis accept¬
ance of it. The defendant also objects to this ap¬
peal, that it cannot be taken to this Court until after
un a[ peal to the General Term of the Uarine Court.
Our construction of the statute is the reverse of that
proposition, viz.: that an appeal to this Court can
only be taken from a judgment of a single jus-
tice within twenty davs after the rendition of
the judgment, and that no appeal from the
judgment of the General Term will lie to this
Coui t. We feel some hesitation in deciding that the
judgment must be renewed, because tne docu¬
mentary evidence before the Court below is not fur¬
nished to this Conrt with the return, and it is only
because the counsel on both sides have stated the
conditions of the lease that we have examined the
points submitted. It is important that the Court
should have all the testimony, in order to properly
understand the reasons for the decision below.
From what is furnished to us, we think the first
item of the plaintiff's claim should have been al¬
lowed. Judgment reversed. Tne plaintiff may
elect to have a judgment for the rent of tho pre¬
mises to the -4th June, with interest from the 1st of
August, 1863, on filing such election with the Clerk,
ana costs.

Ellis vs. I-cvy 8f Sltintr Inosahxm, F. J..The
affidavit on which the attachment was issued was
sufficient, It ei-tablished the debt, that it arose oo
contract, that the defendants were packing up their
goods, and had t«Jd the plaintiff they would soon be
beyond tlic reach of an execution. The finding o
the Jubtice upon the amount of work done is oon-
elusive, and there is no reason for interfering with
it. The tame rematk applies to the effect at the ad-
mifsiotf proved by some of the wit'iesnen that Mrs.
Ell,a only claimed 17 74, or admitted that to be
h: lar (e. He has rejected that testimony, as not
Satisfactory. One reason given for it is that the
witnesses (-poke bad English. This reason cannot
be sanctioned. It is the duty of the Court, if the
witnesses cannot make themselves understood in
English, to require an interpreter,and not to reccive
testimony in a language that renders doubtful what
ftns intended by the witnesses. There was enough
kt the case, however, independent of that fact, to
warrant the finding of the Justice on that point.
The Justice erred, how ever, in the amount. The
amount of plaintiff's claim, an proved, was $64.
Miss Griggs proved the payment by defendant of
$7, and Levy proved the payments by himself of
$11 18.making $18 18. This leaves a balance of
$46 82. Under any view of the evidence, the judg¬
ment shonld not nave exceeded that sum. Judg¬
ment reduced to $45 82, and affirmed for that
amount, and $2 50 costs below, without any costs of
appeal.

Jiiistii vs. Utan..Jnobaham, F. J..The sum¬
mons was sufficient: all that is required in regard to
the cmfc of action in the summons is a statement to
show that it was for a cause of which the court had
jurisdiction. This is answered by an allegation of
woik and labor for services rendered, or, as in this
case, for professional services. Either would be
enough to show that the claim arose upon oontract.
2. The evidence was sufficient to establish a primafucit case if indebtedness on the bankrupt proceed¬ings. The Clerk from the United States District
Court Clerk's Office produced the papers uponwhich, aa he states, the defendant obtained his
discharge, and which were conducted by the plain¬tiffas his attorney, and the value of his services was
proven by another witness. Ho far, therefore, as the
evidence was requisite for taking the inquest, it was
sufficient to establish a prima facie case againstthe defendants. The affidavit of the defendantchows, as an excHse for suffering, the default to
Le taken, that ne had paid for the plaintiff'sservices in the bankrupt proceeding*, and sup-pored the plaintiff*n claim to be for the fee oa the
motion, which he did not intend to dispute. The
plaintiff denies that he has been paid, Dut admits
the receipt of $20, claiming a right to the balancefor his services. The other services which are set
out in the plaintiffs affidavit cannot be available Inthis appeal, because they form no ground of reco¬
very upon the trial. According to the plaintiff'sstatement, be has received on account of the bank¬
rupt proceedings $20, which was not credited uponthe trial. The excuse for not appearing was suffi¬
cient, and the fact that he was not credited with
$20 paid, shows that injustice has been done in the
j'-.dgment rendered below. I think, therefore, it
thould be opened and a new trial ordered, but the
plaintiff should be paid the $10, which the defeal-
snt admits to be due, and the costs of the coort be¬
low. Upon payment of these sums within ten days,the judgment is suspended and n new trial ordered.The time of the trial to be on the 14th of June at
the opening of the court.

Ualorptau vs. Kttrhum..Inoraitam, F. J..
Whether or not the defendant agreed to receive the
note Id payment, or to be accounted for, was a qnes-tlon defending on contradictory testimony.within the
piovince of the Court below to decide. The plain¬tiff's evidence fthowa that it was received in pay¬ment, while the evidence for the defendant and the
receipt, which properly states the contract between
the parties, warrant* a contrary dccinion. ThoCourt below bat adopted the latter, aud we arc not
at liberty to interfere with the judgment. I lay outof view tbe evidence of ^presentations made by Uie
plaintiff aa to the goodness «f the note, ana hisknowledge that It wu good, when the makertratifies that at the time he was unableto pay it. Ruch a representation, If fake,wna enough to vitiate the contract between theparties. If tbe plaintiff affirmed that he knewthe note to be good, when In fact it waa not, evenalthough tbe plaintiff had no knowledge of themakers insolvency, It waa as much a false represen¬tation as if that fact had been known at the titne.There la no materiality in tbe queation aa to whatKetchnm ascertained about the note. Whether hediscovered it to be bad or not was immaterial, asPrescott testified positively that it was not good atthe time. There n no ground for reversing thejudgment. Judgment affirmed.
lAberthomr* Thcmnmn.Tnoraham, P.J..Thore

waa nothing in proof before the Court, on the trial ofthis cace, to show that the notes when disposed of
by Stewart had not passed to him for value. One
note was payable to his order, and one to the orderof the maker and endorsed by Blewart, and he testi¬fies that the notes psssed through his hands, andthat he obtained the money on them from Hirst. Ifthe notes had vitality when passed to Htewart, itwould be immaterial at what rate Stewart disposedof them. In addition to this Hirst testifies that
BKwwl brought hint pwrtttoAt? Um the deffud-

ant that tte aotM were tadaea aotea. The evi¬
dence vm tnanOW-.tfoU to nuke Nt the defence ©f
usury, and the verdict was property rendered for the
pleinttfc The evideae# ofcred of previous usury
p»id to Hirst was properly excluded. Usury paid
on former occasions la never admitted to establish a
defence of usury. The judgment should be affirmed.

Wilson 4r Mm jw, Hot-to*..ImuatMi P. J..
There was no error In the ruling or decision of the
Justice. The contract between the parties authoriz¬
ing the defendant to da minting anl papering, made
after the contract for Siring, wee valid, and war¬
ranted the conclusion 7f tbc Jiwtici thit lie plain¬tiff intended to pay for, or allow for them, out of the
rent. The subsequent payment of rent, without de¬
ducting, although a matter for the consideration «f
the Justice, waa not conclusive against the defend¬
ant, or a waiver of claim for such repairs. The
judgment should be affirmed.
Mulhtrnvs Hyde..Lnuraham, P. J..The Justice

returns tbat the defendant did not appeal- on the re¬
turn day or the adjourned day. The defendant
shows no excuse for hie default in not appearing.We can never sanction a practice that a defendant
and his counsel may absent themselves from the
court on the day of trial, and then offer ae an excuse
other engagements for set^-g^de the judgment.If such is eKtab' -.^, u ]aw 0f this court on ap¬
peal*, r^Vy Few judgments can hereafter be recover¬
ed Justices' courts in this city that we should not
<je called upon to reverse on appeal. Judgment a(-
finned.

^Vttthrn Vf. Woomop*, J^-Thj o^ect
of the Oode of Procedure was to simplify liie rale*
of pleading, and practically dispensing Tilth techni¬
cal rules and forms, and useless verbiage, and to in¬
troduce a system in which it should be only neces¬

sity to stato the substantial matter of complaint,
-ftft unless it has been done by section 162, the Code
tfowWefe dispenses with a statement of the facts
"rthich.'npnn the trial, it is necessary for a plaintiff
to prove in order to make out a cause of action.
Liberality and freedom, as well as brevity and con¬
ciseness,are allowable; but looseness and uncertainty
are nowhere sanctioned. First, then, it was ueces

sary before the Code, in declaring on a promissory
note against the maker, that the plaiutiff should
aver the making of the note.tbo promise contained
therein or implied thereby.the facta which consti¬
tuted the plaintiff the holder, promisee, or person
entitled to enforce the promise, and the breach of
promise contained in or implied from the making of
the note. These were all matters of substance, and
indispensable to a good declaration, and such mat¬
ters are not dispensed with by the Code, exoept
fo far as the section above referred to (No. 162) ha3
introduced-a new practice. Testedby these rules, tbo
complaint in this case appears to me defective. It
consists of an averment that the defendant mode
and delivered to the plaintiffthe promissory note, of
which a copy is set forth, and that it is payable to
the order of the plaintiff, and endorsed by him;
" that there is dne and oy ing the said plaintiff
the said sum of $204 67, with interest from
the second day of September." The miKing
by the defendant is averred. The delivery
to the plaintiff, payable to bia order, is
doubtless a sufficient averment of facts, constituting
the plaintiff the holder, and entitling him to enforce
the cause of action, ifany. In conformity with mo¬
dern decisions, it may be said that an averment of
making and delivery of the writing, and giving its
very terms, to wit: " I promise to pay," 4c., is a
sufficient averment of the promise by trie defendant,
though it was formerly held otherwise. See Bel.
Abr. 'fit. Assumpsit, P.; 1 Tavnt., 217, Morris et ux
vs. Norfolk; 2 New R., (5 Pros. & P.;) 02. Mount
ford vb. Horton, dSnd cases cited in tho note. Th'e
only remaining requisite is the allegation of the
breach of promise. This need not be averred in anyparticular form, but it must be in such form that it
charges default of performance of the promise, and
chargcs that default npon the defendant; and in
such wipe that it may be met by a distinct counter
allegation, so as to create a material issue. Thus,
on averment that the defendant hath not paid the
sum mentioned in the said note.and in general as
stated by Chitty, (1 Chit. PI., 325,) tho breach
should be assigned in the words of the contract,
though it is sufficient tc assign the brcach in words
containing the sense and substance of the contract.
Now in this case it is not averred that the defendant
bath not paid,or hath not pertormedhis promise in any
form; nor even that the money mentioned in the
note lias not been paid, or that it remains unpaid.
The pleader says that the sum is due and owing to
the plaintiff. This is the statement of a mere legal
inference from a breach which is not averred at all.
But even this is not charged upon the defendant.
He does not aver that the said sum is due and owing
to tl.e plaintiff from the defendant. To warrant the
legal inference that the money is due and owing, it
is ut ccssary to aver the promise and the broach of it
by the defendant, for without both of these ho such
inference arises. The plaintiff's counsel insisted ou
the argument that the possession of the note and its
production was sufficient to raise the implication
that it was not paid. That may be eon^edod, but
that only goes to the mode in which the non payment
is to be proved, not toshow that averment of non-pay
ment is unnecessary. A plaintiff mast aver the
facts e sentiul to his right of itcovery.the mode
of proving those facts is a different matter. I think
the plaintiff here has failed to put the defendant in
default by an aveimcnt of any breach of contract,
or any facta amounting to such a breach,
and, therefore, that the demurrer to the
complaint was well taken, unless his com¬
plaint can be sustained by section 162 of the
Code. Second. By section 162 it is provided that
in "an acticn founded upon an instrument for tho
payment of money only, it shall be sufficient for a
party to give a coj-.y of the instrument, and to state
that there is due to him thereon from the adverse
party a specified snm, which he claims." I agree
with the opinion given at Special Term, that if a
plaintiff seeks to avail himself of the privilege givenby this section, he mast conform to its re {uirements
.cannot be aToired to say that the legislature have
relaxed or dispensed with the former mode of de-
claringVn a written instrument and given a substitute
and new the Conrt maydispense with compliance with
the rules required in the substitute itself. The sum
claimed is neither alleged to be due on the note, nor
to be due from the <lefen<tonk The defects in this
complaint are easily amended. Tue Court wouldDot, 1 think, have hesitated to allow an amendment
even after this demurrer was interpoted, without
costs. The Court have no disposition to withhold in¬
dulgence, or encourage objections that are trifling
or unsubstantial ; bnt there must be some rules of
pleading andj practice, and if so tltcy must be
maintained. I think the order sustaining the de-
murTcr and ordering judgment for the defendant,Bhouldbe affirmed.

Bottler vs. Tmcncr.Woodruff, J..I think this
judgment should be reversed. The plaintiff's claim,
as appearing by his complaint, proceeds npon one
of three ground-. First, That the voyage for which
be shipped had terminated by reaching a port of
discharge. Second, That the master of the vessel
discharged him at Savannah. Third, That the ves¬
sel when at Savannah was nnseaworthy, and the
seamen were therefore not bound to return in her to
New York. The testimony does not exhibit anyconflict or contradictions upon either of these
grounds of claim. All the evidence is to the samo
effcct, so far aB it bears upon these questions, and
concurs in disproving rather than establishing either
of these grounds of recovery. First, Savannah was
not the port for which the ship with her cargo was
bound, or for which she cleared from the West In¬
dies. That port w»s not visited voluntarily for anypurpOFC. Being dismasted in a gale, the shin, throughnecessity, put Into Savannah for repairs. This win no
deviation, and did not operate as a termination of the
vojage ; nor was any deviation alleged as a groundf< r claiming a dischaige. Second.The proof is
positive nnd i ncontradlcted that the captain did not
;lis<l;aige the seaman, but did all that he could to
induce him to continue in the perform incc of his
duty. Third.The proof is equally clear that theship was awoi thy, and was so pronounced npo itl.e survey had in Savannah, upon which it wa« cer¬tified that she was in a fit and suitable condition t)continue her voyage with tafcty.and of this thereis T!0 conjrudiction. This case, therefore, uponeither of these groVtods, does D'>t prevent an exam-
pic or a finding hy tlie Court belotf upon a questionof fact upon doubtful or conflicting evidence. ThereIk licio no contradictory testimony; but the plaintiffwholly failed to establish either fact upon which inhis a uiplaiiit he claimed to recover. Hi* c.ise was
entirely without evidence to support it in those
particulars. Failing to establish the grounds of
ltcovery upon which hia complaint in the Courtbelow rests his claim, the plaintiff now insists thatthere were found defects in the manner inwhich he chipped, by reason of which he
was at liberty to terminate hia sen-ice when oudwhere he pleased, and that be in not liable to the
penalty for desertion upon which the defendantielks. First.That the captain of the vessel did notsign the shipping articled. It Is sufficient to disposeof this l>y Having that the act of Congress which re¬
quires that there should be an agreement in writing;
or in print, only requires that it should bo signed bythe " fcamcn and mariners. '' Its execution and de¬livery by them, and it* acceptance by the mooter,and his going to sea In pursuance thereof, made it
good and suflicient evidence for their protection for
all the purpose contemplated by the act. Second.
The ph.it tiff insists, but did not nrovc or attempt to
prove on the trial, that the Collector of the Port of
New York did not deliver to the captain at the timo
of the clearance of the vessel for her voyage, a certi¬
fied copy of the shipping articles, nor a duplicatelift of the crew, and that the defendant h is not
shown \hat the original shipping article* were
deposited in the Custom House. The plaintiffhaving himself, by hi* own evidence «n tho
trial, proved a contract by which he was bound to
return with the ship to New York, and havingwholly failed to show any justification for his
abandoning the vessel at Bavannah, had himself thetmnien ot proving that the defendant was In defanltin these particulars, but neither offered nor attempt¬
ed to do m>. On the contrary, in respect to the
shipping articles, the very paper which the plaintiffhimself gave in evidence is certified to be a true
copy of the original vu ttlc in the vfficv of lUc Col- I

Jeeteref thtaport; it ia not for the plaintiff sow to

of ahtomnt is ttt« csnmluat or otherwise, it la
enough for the defendant to rely ojpoa the presump-1tion net the Collector, in granting the vessel a
clearance, D«rformed the dntv impose! upon Mm bythe act of Congress, by giving to the captain the
proper papers, unless andnut i! plaintiff, seeking to
avoid his awm eontract, giyea some evidence to the
wotj*rjr. Ml tfcta dispone of the option that
toe deienuant oiu not prove that the c&utain gave
the proper bond when the vessel was cleared. In
my opinion, the judgment should be. revere*!, and
judgment ordered for the defendant-frith costs, 1
Bacon fy Bacon vs. Holloumtf..WyODJIOTp, J._

After a careful re-examination of the case, as pre-
sented to the referee on the recent trial, I find
nothing in it to change the legal rights of the parties,
as they appeared to us when the new trial was
ordered: and I therefore adopt the opinion of the
General Term^w delivered at thattime byJudge 0«jy
as decisive of the pre-ont appeal. The raf'Vaa «nJa
that the plaintiffe, before the mMrtf- of ihenoteinquestion, received it from the '^.a-ii^and oxchaniret»

r** j?Sli£55SEdSffiSS.'S?'*'- nSSSS STmSEUiE?
o«« s "oia exchange, they had any notice of
/¦jy Itotween the defendant and the payees,
vi, any existed, which I think was by no I

| toe*#"i sufficiently prove<l,) which rendered the note
*-rvalid at that time in the payee's huids. The plain¬
tiffs, therefore, by virtue of tho exchange, and the
moment it was consummated, became bona fide
holders for value. And if it were, for the purpose
of argument, conceded that their holding of the
note m question was, under the circumstances, as
security, and to indemnify themselves against tho
payment of their own note, exchanged thorefor,
still their holding for that parposc was bona fide,
and to that extent the note was their property.
When, therefore, Grinnell, Minturn & Co., (the then
holders of the plaintiff's note,) applied to its pay¬ment a bill for storage, as tuey, by the plaintitt a
awent, had a perfect right to do, the plaintiff's
note, for all legal purposes, paid, and paid by the
plaiutiffs. as truly ai it Grinnell^Miuturn & Co. had
paid to the plaintifln, in money, tho sum due to>
them for storage, and the plaimtiSs had, in turn,
with money, paid their own note. I perceive no oc¬
casion for reviewing, in detail the decision hereto¬
fore made at General Term, which, in myjudgment,
is conclusive against the appellant, upon the grounds
of the present appeal. The judgment should be af¬
firmed, with costs.

I The Mayor, fyc., vs. Hyatt, et al..Woomhjff, J.
The Act or 18")3, article 4, sec. 5, (Session Laws of
1853, p. 440), and the Act therein referred to.Seo.
20 *nd 21 of Act of 18.53, Session Iaw» of 1853,
p. . by which the violation of the Ordinances of
the Corporation of the City of New York is declared
a misdemeanor and made punishable by fine or im¬
prisonment, and do not operate as a repeal of tfee
penalty given by those ordinances, or take away the
right of the Corporation to prosecute a civil action
for and to recover such penalty to their own use.
The right to pass by laws, affix penalties, and sue
for and recover them for th»ir own nse, is given bythe City charter, and is not to be deemed taken
away bv implication nnleas the State law is irre¬
concilably inconsistent with the right thus given.If the State law and the whole ordinance can
stand together, the former does not repeal the lat¬
ter. When the defendant does not appear on the
trial below, the Court will not be astute to discover
delects in the plaintiffs evidence.especially when
it is not claimed that injustice has been done or
that the appellant has any defence on the merits.
Hervier vs. Gutoti..Woodrdpp J..A composi¬

tion deed, executed by the plaintiff and other credi¬
tors of the defendant, contained a covenant to accept
50 per cent of the defendant's indebtedness in tUreo
instalments, at times about six, twelve aud eighteen
months; an<l provided that such payments should
be in full satisfaction, and should be a release and
discbarge of ail indebtedness, claims, deeds, &c.,
from the beginning of the world, Ac. But a condi¬
tion wos annexed.that is to say, provided three-
fourths in amount of the defendant's creditors signed
th* deed, without any limitation as to the time with¬
in which the signatures should be procured; and to
this was added a covenant by the plaintiff, tliat if
the defendant paid the instalments as they respec¬
tively became due, he would not arrest or pne tho
defendant for the sai l debt, nor in any manner mo¬
lest him, until the expiration of the term limited for
the payments, and that until then tho instrument
should operate as an absolute discharge of all snits
commuted or which might be commenced against
him. Held that the deiendant had the foil period
thus limited within which to obtain tho signatures
of three-fourths of his creditors, and that the iu-
Btrumcnt was a good defence to any action brought
by the piai ititt within the stipulated time, if the
instalment* were paid as they became payable bythe terms of the composition d«cd.

Euckxr.ghuTn, et «/. ugI. Oliver..WOODTUTPF, J..
When A. and B. are jouitly and severally liable to
C. for the sum of two hundred dollars, a rcceip
signed by C., acknowledging the payment by A. o
one hundred dollars, in full of his obligation, does
not operate to release or discbarge either of the
joint obligors.
Edud. Solomon a%t. Holt,et at..Woodruff, J..

When an action is brought upon a chose in action
not negotiable, in the name of an assignee thereof,
and the defendant reeks to set off a claim in his
own favor, he mn«t prove that the claim belonged
to him before notice of the assignment. Whether
such set-off con be made if such claim was not both
due and payable before notice of the assignment ?
Queie, Whether sec. 112 of the Code of Procedure
has not so far altered the Hoyiscd Statutes, that in
case of such assignment ft claTs* may be set off
which did not exiw against the assignor at tuo iilu£of the assignment, but afterwards arosi Aid was ac¬quired by the defendant before notice of such as¬signment ? Quere.
Mazetti vs. The JVfto Yotk and Harlem Rail¬road Company- Woodkcff, J When a railroad

company are duly authorized to lay theirtrack in oneof the streets of the city, they are not at all evonts,and without proof of negligence, or want of skilland reasonable care, liable for accidents which may
eauHu thereby. TK2f 5? sUSh h«gHgdnce Ot

want of rare or skill in the manner of constructingor maintaining the track are necessary as betweentkcm and persons exercising the common right of
pawing and repasbing through or across the street.Under the proofs in this case, the finding of the
referee upon the question of negligence held con¬clusive.

Naylor vs. Schenck, et a/.Woodruff, J..The
pendency of another action in favor of the defendant
hgainst the plaintiff, for the recovery of damages for
breach ot contract, will not prevent a reconfermcnt
ol the same damages by way of defence to a sub c-
ouent action brought against such defendant upontnc same contiact.
Kane and wife, respondent, vs. Dulex, ap]>ellant..Woodjuff, J..Tho Marine Court of the cityof New York must render judgment within four

days after a cause is Anally submitted, or it loses
jurisdiction, and a judgment rendered after the
lapse of the four days will be reversed. It MOM
that where the ca^e is tried by a jury, and a verdict
for the defendant has been rendered, the omission
ot the court to render judgment thereon will not
deprive the bene lit of the verdict in his favor. That
verdict may be pleaded by him in bar of another
action, tn .ugh no jndgment is entered thereon.
The plaintiff in such case cannot, after verdict,elect to be ton-suit und then maintain another ao-
lien f«rtb> same cause.

Goldsmith, amillunt, w. OConnor, rrrpowlrnt..WOOPUVF, J..Where the defendant, employedthe | lifiiitiU" to awsist him in finding ami procuringtbe purchase of a house.acknowledged that the
unicca rendered were urcl'ul, and promised to payfor tl.cm, held tint be was liable therefore on a
cvahturn mmiit, although it walnut proved distinct¬
ly tbat the pun'haw; was consummated by tbe p' tin
till s agency. One who employs another to aid in
n.aldrg a purchase is liable to pay for the service!
rendeied, although the purchase is not made iitiUh
from tbe terms of tbe employment (either exprc4<cd
or impossible from other cirriunntaneei), success
was a condition of tbe claim for competition.

lhtitv, ajnrtlUnl, tt.ALrvin, mpondrnt.Wood*
u'kf, J..Where an'agent for another sells food*
with ut di'-closinttthe'namc of his principal, the pur
rlin>ci n:ay j>n> the purchai* money to the af;e:it,
or Fettle with the agent by any bona Jid.c arrange¬
ment by which he parts with money or property
upon the fuith of tho agent's apparent authority.But placing tlie amount to the credit of the accent,
against a pre existing Indebtedness, with knowledgethat the goods were held by the agent for wme
other peisoo, for sale, Li not Euch a paymout, *ad
the principal (the owner) may recov< r, therefor,
notwithstanding such credit. An agent to pell go > !s
has no authority to pledge them to secure an ar.te-
cedent debt due by himself. And when tho plodgrein mch cafe refnucs to deliver tho goods to t'jo
owter on his demand, but r lis them at a-.tlon,
such owner may recovcr their value in an action for
the illegal detention and eonverdoo, or ho ai<yaffhm the oaK and waiving the tort, sue for tfce
proceeds of the goods, as ao much money received
oy the pledgee to hi t use.

Hur.i anil AV.twi, rrrfiondtntx r». TVit Ho^ ^ken
Land Imjnix+mrnt C'omjKiny, apprUnnls Wood-
ri ff, J..In an action by the ownc.s of a steainb. it
againrt the owners of another boat for negligence,producing a collision, the plaintiffs cannot recover
as damages the probable lo»s of profits which theymight have realized from a return trip from Albany,to which their boat was bound when Injured by the
edition. It U error to charge a jury that the
statute of this State requiring steamboats when
meeting earh other to turn to the right, (or to star-
board,) " does not apply to steamboats crossing the
river." It doea apply whenever thejwo boat t meet
each other, whether Approaching each other upon
connes either directly or obliquely opposed. The
general law of navigation prescribes the same rnle.
W hen the course of one Doat is at right angles to
that of the other, tho rjnestlon of negligence depends
upon the particular circumstances of the case, and
nvt nloac upva the which turned ilrM, if

nnder th« circumstances th^ **** »Wob flrrt taxned
from bar oauw tnrned It the waneMMffo&Connor, respondent, agt. fiogltf, apptdamt..Woodruff, J..A judgment for tne defendants la
an action on contract against two who are sought to
be eknmd aa joint contractor* or oo-partner*, andin which the jomt liability is denied, is no bnr to no
action by the same plaintiff on the name contract,
against one of the former defendants, in which ho Is
charged as sole contractor. If the judgment in thq
first action waa rendered upon a plea of pajs^d{ orother defence, which, when establish^ would beequally a defence in the sec^ ^ guch :ad~
ment would be eot£urtT6 ftgftlnet the plailltl!r.

^
*dntt r.n« Bouton, Rrrpondants, vs. Henry Prid-

ham, imf'tadtd, eft..Woodruff, J..There is no

Bound upon which theiudgment against the appoi¬
nt can be sustained. "Hie summons was not served

ui>on him personally. He did not appear, nor au¬
thorise on» one to appear for him. Having no ac¬
tual nvjttcc ofthe suit, he would be entitled to a new
trial, S there wan no error in the proceedings. But
it iti sufficient for the disposition of the appeal to

that there was no evidence whatever before the
Justice that the defendant, Pridham, was liable on
the note npon which the action is brought. By
subdivision 8 of section 64 of the Code,
it is in terms provided that in case the
defendant does not appear and answer, the
plaintiff cannot recover without proving his
case. And, on the other hand, it is hardly
necessary to say that where a defendant does ap¬
pear, and deny all the plaintiff's allegations, the

Slaintiff cannot recover without proving his caw.
n this trial,'all that the plaintiffproved agalnat the

appellant was the making of the note bv the other
defendant, and the endorsement thereofby the ap¬
pellant. No attempt was made to show that the lia¬
bility of the appellant as endorser had been fixed in
any manner. No proof was given of presentment,
demand, refusal or notice to the appellant, or of any
waiver of demand and notice. % that upon the

Eroofn, whether the appellant was bound or not
aund by the appearance of the attorney, who was

by the Justice understood to appear for both defen¬
dants, tbe proof was wholly insufficient, snd the ap¬
pellant should have had judgment of dismissal. The
judgment as to the api>ellant must he reversed.

Jianpi' 11.1. the N<w York and Erie Ruilro.ul Com¬
pany.--Woodkuff, J..Held, as often heretofore,
that where the evidence is conflicting the court will
not set aside the report of the referee upon the fact*,
although the court are of opinion that upon the evi¬
dence, as it appears upon paper, they should have
found differently, unless the evidence against the
.finding of the referee so greatly preponderates, or
his finding is so far without evidence in its support,
as to warrant the inference of bias, corruption, w>r-
tiality, or tome bad faith or unfairness in the referee
.some mistake in law, or in its application in the
care.
Fox vs. Dtrker..WoODRirpF.J..It is not enoughfor a plaintiff to prove a state of facts warrantingonly a conjecture that he may be entitled to recover.

He must make out prima facie a right of action, and
must furnish some criterion by which some amnuut
of recovery can be fixed without danger of injustice;and when nis own evidence leaves it in doubt not
only what amount the plaintiff in entitled to, but
whether he is entitled to rocover at all, his com¬
plaint should be dismissed.

Bates, ajyptllant, vs. Pieret, re.ytondent Daly, J.
.A clerk, whose salary is entered at the end of the
year in the books of his employers at a fixed amount,
which is an increase upon the previous year, and to
whom his account is submitted upon his leaving his
employers, showing that he had overdrawn, the
correctness of which he admitted, cannot in an ac¬
tion brought to recover that balance, prove that
his services were worth more than the salary credited
to him in his account. Judgment reversed, aud
judgment for plaintiffs for $83 60.

Harte!try vs. Faulbery..Daly, J..A defendant
who pleads to the merits, waives any objection to
the process by which he wus brought iuto Court.
The statute which allowed the amendment of process
before the enactment of the Code, remains in con¬
nection with the Code. It is applicable to the
Marine Court, and under it that Court have the
power to amend proccss. Tho Marino Court
amended the process by striking out the name of
one of the plaintiffs, which was inserted by mistake.
Held that such an amendment conld be mad*.

I.yons vs. Slorv I>aly, J Under an agreement
by which the plaintiff bound himself to labor for
a specified time, at the Isthmus of Panama, unless
tbfc defendant's physician should certify tli.it he was
unfitted by sickness to work, further held that it was
not necessary that he should obtain a written certifi¬
cate from the physician to entitle hiin to recover f< r
what work he bad done, but that it was sufficient that
the physician told tho plnintiiT, together with sev¬
eral other laborers, that they must prepare and go
in the steamer to New York, thattlicy were not fit
to work.

Kiltrt, respondent,vs. Kelly, appellant*.Daly, J.
Where, in au action of slander, of luvin-? charged
the jiluiiitifF with going fn Court an t porjurinfr hun
Eelf, the jury found a verdict for the plaintiff,
and gave bim $25 damages, although it was proved
in the most clear and satisfactory manner that the
plaintiff did upon the occasion referred to in an ac¬
tion between him and the defendant, swear to what
was fake, the verdict and judgment was set aside,
as a flagrant disregard of evidence on the part of
the juiy. Judgment reversed.
Lyman, appellant, vs. Cartwright, respondent..

Daly, J..I doubt if the debt in question was ever
duly attached. It does not appear that any inven¬
tory was made, or that the notice required by the
236th Ration of tuC code, showing that the debt
had been levied npon, was fiver wrffd. But idtnfif¬
ing that the debt was attached in the hands of the
defendants, they had notice, before they made any
payment, that it had been assigned to the plaintiff
tor the benefit of Lyman'a creditors. The assign-
m.r,

*" ~*">wn to them, and they knew that the
re-p^uM. "gfljg? "j'bSthe service upon them of the iu.. . Aartifwere sot compelled to pay the debt to the _ -

They had a right to issue, and, with »knowledge of the plaintiff's prior title, theyshonld have issued. All that tho sheriffcould do would be to sne them for the debt, and if,in action brought by the sheriff, under section 332,.r by the plaintiff in the attachment, under section
238, they were compelled to pay the debt, theywould have been protected by t.ich a compulsorypayment. Holmes vs. Rcmsen, 20 Johns. 229. If
they had paid the debt without any notice of tho
assignment, or had paid it upon the liability to the
attaching creditor, being established by action, the
plaintiff could Lave no claim upon them. But their
payment was a voluntary act, after actual notice of
the assignment which they made at their own risk
and peril. Robinson vs. weeks, 1 Code It V. 8.,314, and does not discharge their liability to Lyman'sassignor. The judgment should be reversed, and as
the case has been fully investigated, we think judg¬ment should be ordered for the plaintiff for the
amount due and entered.

Pi ters, Appellant, vs. Diossy, Respondent..Daly,J..A plaintiff in a Justice's Court, upon failing iu
his proof, may elect to be non-suited, or the Justice
upon the trial has the right to non-siiit tbo plaintiff,il, in bis judgment, he fails npon his own showingto make out bis case either upon the ground of tho
incompetency or the insufiiciency of the evidence,atd a judgment of non-suit, in such a cose is no
bar to a second action. But whether the Justice
non-suits or the plaintiff submits to a non suit, it
must be done at the time or when the cose is sub-
mittid to a jury, before the coming in of the verdict.
If ti e cause, however, is submitted to the Justice,ur.d he takes time to make up his judgment, it is no
longer in the power of the plaintiff to submit to a
judgment, or of the Justice to grant it: and if the
Justice shcnld, in such a case, render a judgment of
nonsuit, it would Lc regarded, and might be pleaded,
as a bar to a second action. A Justice's retaint-hould Kt forth when the sanmons was returnable
the day i>uc was joined, the days of adjnortMMCU,if any, the day or days of trial, aud the d«f openivliif'li illflfrirtftrit \r»W rpiulAroH- .Trultmrum*-

Ireirn,H t-.». Gillie.« nrW Rifrnts..Dalt, J..AH
the objections made to the nunner in which fie
(kfenitantn were brought into Court, the nature of
tl/b Hi.n.m n% the form of It, the tUAitoor of takingthe security and the return of tl* constable, wore
waived by the <1 .i'l.'tulanU pleading to tin; merit).
Thin we "have repeatedly held. The defendants
auvwered before tne Court jwvod upon the objic-
(ki>. 1l:i objection* cud t!:e answer were Inter
poK-d rt the f ame time, when the Court adjourned
until the following day. On the following day the
J iptlce decided againVt the it'Aidanta upon the
obj< '.tiens, and under the plea tiiut had been putin, complied with a deman.i for a Jury. The can- 5
wa* tried before a Jury, and a verdict rendered for
the plaintiff, the defendant* leaking no dcfence.
Thin wa« concl-.iKive upon the defendsxuto, and the
judgment should be afllmird.

H'ollaee, i tspondnit, r Taylor et a!..Daj,T, J..
The defendant had a light to show that the plaintiff
occnpkd the second otory, and that the defendant
o* c'ipifd the lower pa t of the bonne, and coivc-
qi.ently the plaintiff btd bat a right of cnirance
and ejirewi through the hall. Had thi.-t ftppeired, it
would have shown that the plaintiff had no ritfht
to pst a plate upon tie ? treet door with bia name
Of.on it, without tlo conwjut and penuLuiou of the
defendant.

H'oothitle, flrr., rctjyinihnti, v.i, J'ftn Green, ap¬pelant..Daly, J..The seamen did not go to Fea.
If they were unable to do so, In con e jucnce of aiek-
ne«a, or ether enure, the plaintiffs were entitled to a
return of the advance money, for the repayment of
wl.it h, in the event of their not proceeding to* a,the defendant became security. The judgment shallbe nfflrined.

Willtams, respondent, «m. McC'auley, appdlnnt^.Dalt, J..Where a defendant haa once appeared in
a cam*, this court hare no power to relieve nim from
a default mb»e<|Uently taken against him. The dis¬cretion of the court to act aside or suspend a judg¬ment taken by default, exists only in a case wherethe defendant failed altogether to appear in tue
cause. Judgment affirmed.
Grmrener and

, Wife. respondent*, r.«. Dignon,appellant..Paly, J.- Flooding the respondent'sccIlM and capping their foundation wall by watfi

. kitties oaed by the defendants*

mm tojunr is oanflieting, this Court will mi int
with thefloMf of the Jnrttoe open what I* si
a question of fast. Judgment enmed.

White, rtip. .». Sanderson, apfit.B* TH#
Copbt..Bvkknoo Ml nffleient to wMtant the snb-
mi«fon of the case to the jury, end judgment re-

Travis m. Barrett.It to not
cnse for a default that the detet ..

ting with a third person for a settlement, who pro-
mieed to have the canee adjouraed, and negleetsa»
do so* The existence of a set-off to a date if nfr
evidence of injustice having been done.
Broun $. Crane vs. Cook..The boiderof a mort¬

gage on personal property, payable on dtlaiand,May
maintain an action against an offlcer acting uiwf
an execution against the mortgager for tahingswny
the property and disposing of the same, wWy
proof of demand of the defendant doe on the MVr
gage. Although the interest of a mortgager
be subject to a levy and sale, yet where the officer
pells the property absolutely, he makes himself liar
ble as a, wrong aoer.
MeLaurey agt Pettigrew.A mere license to in¬

sert beams in a wall or an adjoining house ie not an.
interest in lands, which, by the statute of frauds,
must te In writing. Where the agreement has
been executed, and the defendant has promised to
pay the nmonnt agreed on for the permission, tho
defendant is liable.

Chuffft vs.Cox..An assignor may be examined aa
a witness without ten days notice, except where
ihcre is an assignee, executor or aduunMiatOB
against whom he is offered as a witness.
Raymond c.t. Richanlttm.The notice of appealmust contain the grounds of appeal, and it is not

sufficient to refer to the appellant. In such case
the appeal will be dismissed with costs.

Wvo<hide, fyt., respondent vs. Allen Orem, appe¬
lant.TheAttendant received $46 advance moneyfor
three seamen, and signed an agreement to the effect
that, it they did not go to sea in a oertain vessel, lie
(the defendant) would refund to the plaintiff the ad¬
vance money. They went on board the vessel,but left
shortly after, as was alleged, in conaoquenee of sick¬
ness.

Opening ofFourth Atciiuc,
PTTKEME COURT.MAY GENERAL TERM.

Before Chief Justice Mitehrll and Justices Roosevelt and
Clerk*.

In January, 1853, a judgment was entered in thd
Court of Common Pleas of New York city, ordering
the plaintiffs in that suit to convey by deeds to the
defendants respectively, ccrtain property described
in the judgment. The judgment was divided into
ten sections, each section relating to a separate
portion of land. The eighth section related to a lot
of land lying between Third and Fourth avenues,
and between Ninty-ninth and 101st streets. The
tenth section of this judgment contained a clans
declaring that " Fourth avenue, as herein used,
should be taken at tt»e width of one hundred feet,
as originally laid out." In accordance with thi*
judgment, McGown, one of the plaintiift, conveyed
a part of this property to one Clarke. That con¬
veyance, however, made no reference to any judg¬
ment, nor did it strictly conform to tho judgment.
Thejudgment wast that he cunvcyed linda bounded
bJ. the Third and Fouith avenuea, east and west,
and by Ninety-ninth and 101st streets, north ana
south. The conveyance by McGown granted
no absolute right to 100th street, as would have been
required by the judgment, nor was it strictly
bounded by the streets as directed by the judgment,
but conveyed the lots in fco simple, with full war¬
ranty, together with all tho grantor's right in the
avenues and streets. The Commissioners of Assess¬
ments, in laying out Fourth avenue took a part of
this property belonging to Clarke, allowing him
merely nominal damages. The report of the Com¬
missioners was affirmed at special term, and an ap¬
peal was taken. The oninion of the court was ren¬
dered by his Honor Judge Mitchell, and was in ef¬
fect as follows:.It is evident that the parties did
not mean to follow the judgment, and it wonld be
an impiudcnt rule to allow a judgment to control n
dct d between the absolute owner of land and the
purtharer fromliitn, when the deed contains no refer¬
ence to the judgment. The deed being made subse¬
quent to the judgment, it i» not improbable that the
change may have been purpo<-eiy made, because the
parties concluded that th* deed as changed would
lest curry out the contract between them. For
as fcctwein the buyer and seller, the judgmeutisn
contract; the dceu merges that contract. What
then did the parties mean to convey by this deed ?
The doctrine lias Leconie very familiar th.it a eon-

vcyancc of lands in that part of the city where
there lands lay, bounding them by any avenue or
stieet, t ah a dedication of half that street <i avenue,
so au to entitle >m Kinnree to nominal damages
only, upon the. opening of the street u.

With tne knowledge of this rule the parties made
this tomeyanec, in which the lands are thus bound¬
ed, and they carefully distinguished between the
land within the block tind the grantor's right in the
gtrccts or avenues. The deed conveyed an unin¬
cumbered title to the former, and only the grantor's
right to the latter. This right was not an absolute
ownership, but only the right which remained to
the grantor, alter the dedication. The infer¬
ence is, that the release to Clark of the right
to the streets was not Iriteuded to afflict the
deed, so far as to prevent a dedication to
the T tiblic. which the law implies, from tho other
words w><* In the deed. It was contended tho* th®
Commissioner's report was invalid, because contra¬
ry to the constitution of 1MH-7, which says that
the compensation is to be ascertained "by not Jess
than three Commissioners, appointed by a Court or
Record." It was, however, a familiar principle or

law, well known to t!*e framers of onr constitution,
and is specially laid dowu in our Revised Statute-,
(2 R. 8., 655, sec. 27,) that when anj p0w6f 4c doty
'« conferred upon two or more persons, it may bo

+4 hf a majority of such persons, upon .
perton... tinJess special provision is otherwise
meeting of a. «he damages arc ascertained by the
made. In fact,. -di judicial tribunal, and then
tluee, acting as a qu. '-ng to the judgment of the
are to be decided accoru.. dissenting member
majority. In this case w.. s he dio not full*
acted w.ih the majority, although *- Joi them, in
agree with them; and ne has probably came.

fart, to the conclusion to which the,t is also objected th.it tho judgment in bod, be*. >»'
the cost * were taxed by the Clerk of the Court, mcontmvcrtton of the Judidary act of 1847, p. MS,
t ec. 38. Rut does t»iat make the judgment necessa¬
rily erroneous I If costs are improperly taxed, and
that should appear on the face or the judgment, the
judgment would be good, and tho relief or the partywould fce to move for a relaxation, which woula
be granted at the cost of the irregular party; not to
raise the objection on an appeal, or against the va¬
lidity of the Judgment. Homo discussion arose as
to what papers should be presented on appeal in
these proceeding'. Everything which will aid in
the decision raised by the appellant, should be pre¬sented as full* as it was presented at Hpecial Term,toge ther with every matter essential to show that
the pro eed.ngs were regular, and that jtwas'btnkcd to give Judgment, it knot!
hrwtver. to include that part of the Oonnuamvoi
report which relates exclusively to other parties,!throws no light npon the appellant^ ease. It is i
ficierit to state this in the most general terms. Tb<
report should he wttfc oosts.
Jsdge Clerks dissented. His opinion was published in the Hbuld yesterday.

UnttrO Hum Ototrtet Cowl.
bBCISIONM IN ADtfUMLTT.

Hefoia J i'Ik* I.iK*nx>llDttmi* Harris r.t. Tkt Sirumboat Pluto..Thia
*1 it la bioufbt by the owner of the steamboat Jennyl.icd to recover about nine hundred dollars damage*occasioned to her by a oollUlon with the I'Into, ontie 4th day of September, I8ii2. The libellaato-a'legeti that the Jenny Una wan coining dawa thoKoith river, an-1 whin near Canal street, pan* an.the uutiide or the Pluto,which was lUaooonaatAoww.out Blov.lv; that after the Jenny Liad kaJ gotMme uNfance below, the tonx4 roand andbeaded no the river, (o cam. la at the footef Chambers street, and while earning lata
the dock, wan ran into by the Pluto, an4
<r ck ou the larboerd aide, and mach injured.11t residentsalleged,on the other hand, that th6Jcnuy Iind had no aoener paiwed the Plato than
she turned abort in acrotw the bowa of the Plato, atri^ht angle*; that, thereupon, thoae in charge of
ti e I'lnU , to avoid a ci>lli«lon, ported her helm to
try to pu*a astern of the Jenny Llr.d, toot were o»
at le to a\oid a collision. Heid by theCoart,thattheevidence from those on board U* two steaaiboa*o
being ir dlnxt conflict the one with the other, tho
Court rouxt look to the testimony of th« ontmderv-
v ho were witn«sace in the eanae. Ihat the t«ro
outside witnewas cmroltotate the statement* ef then
on board the Jenny Uud, and thone sWtemeatatho*(crroborated, outwent the tcutimony from th|I !uto,nn to the mauner and causa of theooUMao*Ikcrte, therefore, for lib* llant, with a reference to
a crmn.iftioD'r to rxccrtaiu the damage.Franci> J). Fitrler tl al. vs. The Hhip A. dm»»¦bwvuh..This null was brought by the ubeUaate to
recover di.tr. apes tor the breach of a oontraot amdo
with tl.rm by the agent of the ship to carry on hoarA
(be '¦hip 40.100 fret of of lumber from thia port to
S in Fraiu laco. Held by the Court.That upon tho
ivIdem e there wan no doubt that the contract was
made by the agent of the ship, and that the Inmbee
waH afterword* tendered arul refoaed, and no ex«
c»i«e wtn chnwn why the contract waa not compliedl
with. Tbnt the qucHtlon waa, who the contractWM
ma<!c with. It appeared that the lumber belonged
to a Mr. Ford, who had made an agreement to haro
it carried on hoard tbe -hip Dncheam d'Orleana.
ahlch.with the libelants' consent, waa transferred
to tbe A. (. hec-< brougli, and that Fonl had paid th«
additional Ireigbt. Held, that the liliellanta wero
not the contracting party, but only the agent of
Ford, and were not entitled to ane. Decree, there¬
fore, dismissing libel. Question of cost reserved fgf-
further hearing.


